(ol. Ze9| 


No. 16,185 4 


Jnited States Court of Appeals 
For the Ninth Circuit 


. Dickson, Warden of the Cali- 
State Prison at San Quentin, 


fornia, 
Appellant, 


Tom CaRMEN, 
Appellee. 


Appeal from the United States District Court for the 
Northern District of California, 
Southern Division. 


APPELLANT’S OPENING BRIEF. 


cE A. LINN, 

Assistant Attorney General of the State of California, 
i. SMITH, 

torney General of the State of California, 

e Building, San Francisco 2, California, 


rnreys FOr App lant. : L. E 
ri a =) iV ‘ y 


PAML P O@hia'l 


Vuelta 


» 
1Ae- WALSH PRINTING CD., SAN FRANCISCO 


Subject Index 


Page 
BeemererionalstapeMent Se... eee eee e eter eecece 1 
BITTE OL CHC CAG. ce cette cee n ene vecas 4 
MOT) OLUCTTOR 2... 1... SR ce eee e ere en nces 7 
RE eS ees. costes. GUEEs sees « smeueEmienererene © + « vsaigntenene « © S 


Procedural rule followed by California in the present case 
is the same rule followed by the federal courts; the pro- 
cedural rule in question is not in violation of due process; 
Carmen’s failure to raise the matter at the proper time 
under state procedure precludes him from raising the 
Guesiom. in the District Court). nyu. - cies s cess cece 9 


II. 


The petitioner and the deceased were emancipated Indians, 
they were not Indian wards, and they were not members 
of an Indian tribe within the meaning of statutes or 
decisions; the District Court erred as a matter of fact 
and law in determining that this petitioner was an 
EDR.” egos a 2h 0 cui sg 15 


Til. 


The District Court erred in determining that an allotment 
from the public domain is not part of the Indian coun- 
6 ce onggaqeec tells ser aera aaa ra a ar 18 


A. The phrase “the Indian titles to which have not been 
extinguished” has been used for 120 years to define 
ime temmi “Indian Commtry” ....-....e.csccecvcsone 18 


B. House Report 304, 80th Congress, indicates that 
Indian allotments were included in the definition 
of Indian country on the basis of the decision in 
Wmmbed@ States’v. Pelican .............cccceeecsces 21 


C. The phrase “Indian titles to which have not been 
extinguished” is a limitation of the phrase “all allot- 
SSONCD” 9086.0 35 .5e ae ene 23 


il Sussect INDEX 


IV. Page 


The federal statutes do not warrant the interpretation that 
the federal government has exclusive jurisdiction over 
TG Ia COUNTY . 4.6 -.- cscs ce ees t cesses ee eee eee 27 


The federal government and the State of California have 
concurrent jurisdiction as to certain crimes committed 
Aig e MTACIAIACOULTY, 9 tes sss. oe cheese see te ses 29 


The doctrine of United States v. Kagama is obsolete; thus 
there is a constitutional basis for only a limited federal 
jurisdiction over California Indians; the applicable stat- 
utes are unconstitutional as interpreted and applied by 
the District Court in the circumstances of the present 
Pee Ns ne sa airs vo sls cee en ee sees 600 30 


A. Congress does not possess constitutional power to 
pass a special penal law which applies to California 
Indians and which excludes application of state law 30 


B. Assuming that Congress possesses constitutional 
power to enact a penal law which is applicable to 
California Indians, but not other California citizens, 
nevertheless, the statute as here applied is unreason- 
vale I reer 30 


Cote a5. iS 36 


Table of Authorities Cited 


a 


_ Cases r Pages 
Acosta v. County of San Diego, 126 Cal.App.2d 455...... 33, 34 
Anderson v. Mathews, 174 Cal. 587...........ccececeeces 33 
Mummy Clark, 95 Urs. 208... 0... ee cece tee nee eens 19 
Brown y. Allen, 344 U.S. 448, 486-87, 503......... 2, 5, 11, 14, 16 
feral! vy. Johnson, 194 F.2d G14... 2.0... cc. cee seecscsees 11 
meee, LOOK, S86 WIS. TAS. 0c... 5 cndle. OR cs 30 
eement veel .Gy 220eUlS. bole. .ccs.. .. 0. ORE. we 20 
Davis v. Johnston, 144 Fed.2d 862.......... 00. cee ee eeees 10 
Mepereiy V2 U.S., 228 U.S. 248... . sue semis a ss dec ae sommes 20, 29 
Maemer Vv. U.s., 164 US. 240......... scenes enecaucceeess 28 
Dusseldorf v. Teets, 209 F.2d 764, 767 (9th Cir.)......... 11 
Seeemey. Teets, 251 F.2d 571, 576... 2.4... ccc n wees ec ecs 11 
Ex parte Nowabbi, 61 Pac.2d 1139 (Okla.)............... 20, 27 
mmeeparte Savage, 158 Fed, 205....... 0... ces casccsscnsce 10 
Hallowell v. U.S., 221 U.S, 817........0cececeeeeeseeeees 32 
Hatton v. Hudspeth, 99 Fed.2d 501 (10th Cir.)........... 10, 12 
In re Carmen, 48 Cal.2d 851, 318 P.2d 817 (cert. den. 
Batnout prejudice 355 U.S. 954)... 2... 1. ease e nese ees 6,13 
Memeo ixon, 41 Cali2d 576. ......c0 ss dec cenece necenccce 30 
Bemmemincolin 2O29US. 178... 2.2.5 .edalestconwwrer sce cen 10 
See olsory 140 USt O75... 0c ccc cae cscs tee ane * 27 
Irvine v. District Court, 125 Mont. 398 [239 Pac.2d 272].. 16 
Lehman v. Sawyer, 106 Fla. 396, 143 So. 310............ 10, 13 
DENS 8 Sy 15 
Mooney v. Holohan, 294 U.S. 102 (1984)................ 11 
Moore v. Dempsey, 261 U.S. 886 (1922)..............0.8. 11 
Welson v. Pennsylvania, 850 U.S. 497...........00.. sce 30 
Mew) York v. Martin, 326 U.S. 496...............eceeee: 28 
People v. Carmen, 36 Cal.2d 768, 228 P.2d 281............ 4 
People v. Carmen, 43 Cal.2d 342, 273 P.2d 521........... 5 


People v. Ketchum, 73 Cal. 635 [15 P. 353].............. 15 


iv TABLE oF AUTHORITIES CITED 


Pages 
People vy, Livingstone, 205 N.Y.S. 888.....-.....see seers 15 
People v. Pratt, 20 Cal.App.2d 618...........-e-eseeeee 28 
People v. Welch, 36 N.E. 328.........0. csc eeee cere eees 30 
Perrin v. U.S., 232 U.S. 478........cceeeseeccvccrwerens 30 
Piper v. Big Pine School Dist., 193 Cal. 664............-- 33 
Rodman v. Pothier, 364 U.S. 399........ sees cece eee eees 10 
Sraievebis Ghlepa7s Mont. 219.............-..-.-e00e 16 
State v. Bush, 195 Minn. 413 [263 N.W. 300]............ 15 
State v. Campbell, 53 Minn. 354 [55 N.W. 558].......... 15 
State v. Davis, 203 N.C. 118, 164 S.H. 787........6-. 5006 13 
State v. Howard, 33 Wash. 250 [74 P. 382].............- 16 
State v. McAthaney, 220 N.C. 387.......-2...-00++6-0 sm 27 
State v. Monroe, 83 Mont. 556 [274 P. 840]...........-.. 5) 
State v. Muskrat, 179 Minn. 180.................eeeeees 22 
Bote v. Nimrod, 80 SeD. 239...........0.. 25 os eee 16 
State v. Shepard, 239 Wis. 345. ........ cc ceee cee eeeeeeee 22 
State v. Utecht, 220 Minn. 431, 19 N.W. 2d 706.......... 10 
Surplus Trading Co. v. Cook, 281 U.S. 647..........2008- 28 
ieaegah v. U.S. 186 Fed.2d 93... . 22, -p. 0s... am 20, 22 
Toy Toy v. Hopkins, 212 U.S. 542............eeeeeeeeees 10 
Wess -v. Kagama, 118 U.S. 375.....-.- <meta ee ce 28, 29, 30, 31, 32 
U.S. v. McBratney, 104 U.S. 621.........ccceeeeeeeerces 28 
es. v. McGowan, 302 U.S. 535.....s002...-s000- + « 29 
les. v. Nice, 341 U.S. 591........ Wie +s 5: ae yo on 
Wes. v. Pelican. 2382 U.S. 442. ......00.000-02 60 21, 22, 23 
Wee. vy. Pillamooks, $29 U.S. 40.............-.05-- » ae 20 
Bvalsh v, Archer, 73 Fed.2d 179......... . «cus «imtmeeye gem » + oa 10 
Walsh v. Johnson, 115 Fed.2d 806........0.eeeeeeeeee eee 10 
Williams v. Lee, ........ USS. ...., 79 S. Ct. 296, 3 L. ed. 2d 251 3 
Constitutions 

United States Constitution: 
imiielem), Sectiét S*.......8%...320.... . ee ee 31 
Ariiclomt, Séetion 2 ......9..0. 0%... . eee oe 31 


ameieminy, Sectiowes ......00%.. 08... eee ee 31 


TABLE OF AUTHORITIES CrrED Vv 


Statutes Pages 
MII 217, 1958. 2 ce cc cece cnc c nce ccseneeecceucs 26 
emerem naw 280, 1958 2... ccc cece aces ccncescseeceres 34 
ME OIE. os ct ceice ss oe aces AMM cige cscs ssa cees 32 
TO. cies edie oa ei aeye NERS 6 ae wo MM ee ee a 27 
Memes. ©. 1151, 63 Stat. 94 ..... ccc eee eeee 3, 18, 23, 27, 30 
Memes, 115)(a), G8 Stat. 94. ........ cc cece cee eecsens 24 
Mes. 1152, 62 Stat. THT ..... cece cc ccc cenece 3, 238, 27, 30 
Mme.O. 1153, 63 Stat. 94 0... .. ccc cece eee 3, 23, 27, 28, 30 
Mme. S242, 63 Stat. 96 2... ccc ecw cece neces cence 4, 27, 30 
Bc cca cc bec nee as ees oelalesiae cece ers OREM os 15 
I es 5. chu WAG ee os ow oe eee ee 1 
DES ce kt wee cae de stm dau denne eee dna 
Ie oo ke Os OG ON a ee 14 
MOC BAL(D) sc ciesvna vidas o eels saga ceases caSnaess 1 
Northwest Ordinance of 1787, 1 Stat. 51............. 0.05. “18 
ES TOD ok eee ee ete ec ccc ces cccesesavece 18 
8 Se ne re 32 
Texts 
LOS 1 RAN saa I Ras cca es 30 
Cohen, Handbook Fed. Ind. Law, 1942 Ed., p. 358........ 25 
House Reports: 
Romie, COth, Comm, 12.5. .2cs cnc encusees dee venasl on 21 
No. 474, 23d Cong., 1st Sess., Vol. IV, May 20, 1884.. 19 
No. 2503, 82d Cong., 2d Sess., pp. 67, 72..........000. 25, 33 
ee UMW ois acon aie es «+ + netics ss 's Comayagua 6 + 00 34 
No. 2704, 57th Cong., Ist Sess., p. 1...... 2c ese eeees 29 
Legal Status of the Calif. Indian, The, 14 Cal. L. Rev. 83 
re ee ee ee 33 


No. 16,185 


United States Court of Appeals 
For the Ninth Circuit 


FRED R. Dickson, Warden of the Cali- 
fornia State Prison at San Quentin, 
California, 


Appellant, 
vs. 


Rayna Tom CARMEN, 
Appellee. 


Appeal from the United States District Court for the 
Northern District of California, 
Southern Division. 


APPELLANT’S OPENING BRIEF. 


JURISDICTIONAL STATEMENT. 


The jurisdiction of the District Court was invoked 
under 28 U.S.C. 2241. It was appellee’s theory that 
the commitment under which Rayna Tom Carmen 
was being held by Fred R. Dickson, warden of the 
California State Prison at San Quentin, California, 
was void because he is an ‘‘Indian’’ and the crime 
occurred in ‘‘Indian Country”’ and exclusive jurisdic- 
tion exists in the Federal courts. He contends that 
he is held ‘‘in violation of the Constitution of the 
United States’’ as that term is used in 28 USC 2341 
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The petition for writ of habeas corpus was filed in 
the United States District Court on February 11, 1958 
by Rayna Tom Carmen. (R 3-7.) The court entered 
an order on February 12, 1958 dismissing without 
prejudice and granted petitioner 20 days in which to 
amend his petition. (R 8.) 


Thereafter his amended petition for writ of habeas 
corpus was filed on April 2, 1958. (R.9-39.) An order 
to show cause was issued by the Honorable Louis E. 
Goodman, District Judge, requiring respondent to ap- 
pear on the 28rd of April, 1958. (R 34.) Return to the 
order to show cause was filed by respondent on April 
23, 1958. (CR 34-54.) 


The transcript of the trial in the criminal proceed- 
ing in the California Superior Court was filed with 
the court pursuant to the case of Brown v. Allen, 344 
US 443. (R 91.) Likewise, the reporter’s transcript 
of the proceedings before the referee in the State 
habeas corpus action was filed with the District Court 
pursuant to Brown v. Allen, 344 US 443. (R 91.) 
Thereafter, the matter was argued at length before 
the court. On September 11, 1958 the District Judge 
filed an opinion and order granting a writ of habeas 
corpus. (R 54-76.) The District Court, on September 
12, 1958, entered an order directing the release of 
petitioner from custody. On September 16, 1958, the 
District Judge denied appellant’s application for cer- 
tificate of probable cause. (R 78-83.) 


On September 15, 1958 a notice of appeal was duly 
filed. (R 84.) A statement of points was filed on Oc- 
tober 3, 1958. (R 84-86.) A certificate of probable 
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cause was obtained from this court. (R 107-108.) This 
appeal is taken pursuant to 28 USC 2253. 


The validity of the following statutes as interpreted 
and applied by the United States District Court is 
involved in this appeal: 


18 USC 1151; 63 Stat. 94. 

Except as otherwise provided in sections 1154 
and 1156 of this title, the term ‘‘Indian country”’, 
as used in this chapter, means (a) all land 
within the limits of any Indian reservation under 
the jurisdiction of the United States government, 
notwithstanding the issuance of any patent, and, 
including rights-of-way running through the res- 
ervation, (b) all dependent Indian communities 
within the borders of the United States whether 
within the original or subsequently acquired ter- 
ritory thereof, and whether within or without 
the limits of a state, and (c) all Indian allot- 
ments, the Indian titles to which have not been 
extinguished, including rights-of-way running 
through the same. 


He WSC 1152, 62 Stat. fv. 

Except as otherwise expressly provided by law, 
the general laws of the United States as to the 
punishment of offenses committed in any place 
within the sole and exclusive jurisdiction of the 
United States, except the District of Columbia, 
shall extend to the Indian country. 


18 USC 1153, 63 Stat. 94. 

Any Indian who commits against the person 
or property of another Indian or other person 
any of the following offenses, namely, murder, 
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manslaughter, rape, incest, assault with intent to 
kill, assault with a dangerous weapon, arson, bur- 
elary, robbery, and larceny within the Indian 
country, shall be subject to the same laws and 
penalties as all other persons committing any of 
the above offenses, within the exclusive jurisdic- 
tion of the United States. 


18 USC 3242, 63 Stat. 96. 

All Indians committing any of the following 
offenses, namely, murder, manslaughter, rape, 
incest, assault with intent to kill, assault with a 
dangerous weapon, arson, burglary, robbery, and 
larceny on and within the Indian country, shall 
be tried in the same courts, and in the same man- 
ner, as are all other persons committing any of 
the above crimes within the exclusive jurisdiction 
of the United States. 


Ne ed 


STATEMENT OF THE CASE. 

Appellee, Rayna Tom Carmen, 1s currently con- 
fined in the California State Prison at San Quentin 
on judgments of conviction of first degree murder 
and assault with intent to commit murder. He was 
first convicted in the Madera County Superior Court 
in 1950 of murdering Wilbur Dan McSwain. At his 
first trial it was alleged and proved that the crimes 
had been committed in Madera County. On automatic 
appeal to the California Supreme Court the assault 
conviction was affirmed and the murder conviction 
reversed. See People v. Carmen, 36 Cal. 2d 768, 228 
Pda 2810 
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Carmen was retried in the Superior Court of Ma- 
dera County and again was convicted of first degree 
murder for the killing of Wilbur Dan McSwain. It 
was again alleged and proved that the murder had 
been committed in Madera County. At the time of 
the oral argument on the automatic appeal it was sug- 
gested for the first time that facts might be produced 
to show that the crime was committed on a small tract 
of land which constituted an Indian allotment and 
that exclusive jurisdiction might be vested in the fed- 
eral courts. Application to produce additional evi- 
dence was denied by the Supreme Court on the 
ground that its jurisdiction extended only to the rec- 
ord before it. That court affirmed the conviction of 
murder in the first degree. See People v. Carmen, 43 
Cal. 2d 342, 273 P.2d 521. 


The transcript of the second trial in Madera 
County was filed with the District Court pursuant to 
Brown v. Allen, 344 US 448. (R. 91; R 99-100.) 


Petitioner thereafter commenced habeas corpus 
proceedings in the California Supreme Court. He 
contended that he was an ‘‘Indian”’ and that the crime 
occurred in ‘‘Indian country’’ and that as a result 
the Madera County Superior Court did not have juris- 
diction. 


The California Supreme Court appointed a referee. 
The referee held hearings in Sacramento, Madera, 
and San Quentin. The reporter’s transcript of the 
oral testimony before the referee was filed in the 
District Court pursuant to Brown v. Allen, supra, 
and pursuant to stipulation. (R 91, R 99-100.) This 
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transcript will hereinafter be referred to as Calif. 
H.C.R. 


The California Supreme Court denied the writ of 
habeas corpus on the ground that the matter should 
have been raised at the time of the trial in the Su- 
perior Court of Madera County and that Carmen, 
having had the opportunity to so raise the matter as a 
matter of defense in the trial court, was precluded 
from thereafter raising it. That decision is reported 
as In re Carmen, 48 Cal. 2d 851, 313 P.2d 817 (cert. 
den. without prejudice 355 US 954). 


Carmen filed a petition for writ of habeas corpus 
in the United States District Court and said petition 
alleged that Carmen was an ‘‘Indian’’ and that the 
erime occurred within ‘‘Indian country’’, and that 
therefore exclusive jurisdiction existed in the federal 
courts. (R 14-15.) Petitioner also contended that 
California’s procedural rule which required him to 
raise the matter in the trial court was unconstitu- 
tional. (R 15.) 


Respondent filed a return setting up the commit- 
ments referred to herein. (R 34-54.) After oral argu- 
ment, and filing of written points and authorities, 
the court entered an opinion and order on September 
11, 1958 finding for Carmen and issuing the writ of 
habeas corpus. (R 54-76.) 


The question involving the contention that Carmen 
is an ‘‘Indian’’ was raised by the petition, was raised 
at the oral argument and in the points and authorities, 
and was discussed in the judge’s opinion. (R 14-15; 
R 54-76.) 
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The question concerning the definition of ‘‘Indian 
country’’ and the exclusive nature of the federal juris- 
diction over said Indian country (18 U.S.C. §§ 1151, 
1152, 1153, 3242) was raised by the petition, at oral 
argument, by the points and authorities, and was dis- 
cussed in the judge’s opinion. (R 14-15; R 54-76.) 

The question concerning the validity of the state 
procedural rule requiring Carmen to raise the con- 
tention that he was an Indian and that the crime oc- 
curred in Indian country as a matter of defense at 
the time of trial or be thereafter precluded from rais- 
ing the matter, was raised in the petition, at the oral 
argument, in the points and authorities, and was dis- 
cussed in the judge’s opinion. (R15; R 54-76.) 

The question concerning the interpretation of fed- 
eral statutes so as to grant the state concurrent juris- 
diction and the contentions concerning the unconsti- 
tutionality of the statutes as interpreted to vest the 
federal courts with exclusive jurisdiction over the 
murder by Carmen was raised at the oral argument, 
in the points and authorities, and is discussed in the 
opinion of the trial court. (R 54-76.) 


SPECIFICATION OF ERROR. 

The points upon which appellant Fred M. Dickson, 
warden of the California State Prison at San Quen- 
tin, will rely on appeal are: 

1. The District Court has erroneously concluded 
that Carmen may raise the question on writ of habeas 
corpus that he and his victim were ‘‘Indians’’ within 
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the meaning of the federal statutes and decisions and 
that the crime occurred in ‘‘Indian country’’, and 
that the Superior Court of the State of California, 
in and for the County of Madera was without juris- 
diction to try him for murder. 


9. The District Court erred by not concluding that 
Carmen’s failure to raise the question of his status, 
the victim’s status and the locale of the crime at the 
proper time under State procedure precludes him 
from raising the question in the United States Dis- 
trict Court. 


3. The District Court erred in its failure to give 
any consideration to the effect on the doctrine of the 
exhaustion of State remedies of Carmen’s failure to 
properly raise the question in the State courts. 


4. The District Court has erred in that its findings 
of fact that Carmen is an ‘‘Indian’’ and that the 
murder occurred in ‘‘Indian country’’ are not sup- 
ported by the evidence. 


5. The District Court has erred in that its findings 
of fact that Carmen is an ‘‘Indian’’ and that the 
murder occurred in ‘‘Indian country’’ are incorrect 
conclusions of law. 


6. The District Court has erred as a matter of fact 
and as a matter of law in determining that Carmen 
and his victim were ‘‘unemancipated tribal Indians’’ 
or ‘‘Indian wards’’ within the meaning of Federal 
statutes and decisions. 


“7, The District Court has erroneously concluded 
that the locale of the crime, an allotment in trust to a 
relative of the deceased, is Indian country. 
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8. The District Court erred in concluding that the 
Federal statutes involved grant the Federal govern- 
ment exclusive jurisdiction over crimes in the Indian 
country, rather than concurrent jurisdiction with the 
State. 


9. The District Court has erred in failing to deter- 
mine that Congress does not possess the constitutional 
power to pass a special penal law which is applicable 
to the crime and the locale here involved which ex- 
eludes application of State laws, since there is a con- 
stitutional basis for only a limited Federal jurisdic- 
tion over California Indians. 


ARGUMENT. 
I. 


PROCEDURAL RULE FOLLOWED BY CALIFORNIA IN THE 
PRESENT CASE IS THE SAME RULE FOLLOWED BY THE 
FEDERAL COURTS; THE PROCEDURAL RULE IN QUESTION 
IS NOT IN VIOLATION OF DUE PROCESS; CARMEN’S FAIL- 
URE TO RAISE THE MATTER AT THE PROPER TIME UNDER 
STATE PROCEDURE PRECLUDES HIM FROM RAISING THE 
QUESTION IN THE DISTRICT COURT. 

In discharging the writ of habeas corpus the Cali- 
fornia Supreme Court determined that a final judg- 
ment of conviction cannot be attacked on habeas cor- 
pus upon allegations of new and additional facts 
claimed to establish lack of territorial jurisdiction or 
lack of jurisdiction because of the status of the peti- 
tioner, where there is no defect in jurisdiction on the 
face of the record and where no exceptional circum- 
stances exist. 


10 


Federal courts, as well as many State courts, follow 
an identical rule. See Toy Toy v. Hopkins, 212 U.S. 
542 [Indian jurisdiction case]; Davis v. Johnston, 144 
Fed. 2d 862 (9th Cir., 1944) [Indian jurisdiction 
case]; Hatton v. Hudspeth, 99 Fed.2d 501 (10th Cir., 
1944) [Indian jurisdiction case]; Ha parte Savage, 
158 Fed. 205 (Cir. Ct. D. Kansas, 1908) [Indian juris- 
diction case]; Rodman v. Pothier, 264 U.S. 399; In 
re Lincoln, 202 U.S. 178; Walsh v. Johnson, 115 Hed. 
2d 806 (9th Cir., 1940) ; and Walsh v, Archer, 73 Hed. 
2d 179 (9th Cir., 1934) [territorial jurisdiction over 
vessel]. Also see State v. Utecht, 220 Minn. 4381, 19 
N.W.2d 706 [Indian jurisdiction case]; Lehman v. 
Sawyer, 106 Fla. 396, 143 So. 310 [territorial juris- 
diction]. Such rule is the long-established and widely 
followed rule. 


The California Supreme Court in the present case 
simply followed the long-established rule. It has 
always been the general rule that a defect in jurisdic- 
tion which appears on the face of the record may be 
raised at any stage of the proceeding or by a collat- 
eral attack. However, where the alleged defect in the 
jurisdiction does not appear on the face of the record, 
it may not be raised by a collateral attack except in 
exceptional circumstances. This rule is expressed in 
many general axioms of the law of habeas corpus; for 
example, the writ of habeas corpus should not do 
service as a demurrer. The writ of habeas corpus is 
not a substitute for an appeal. Habeas corpus may 
not be used as a substitute for a trial of a controverted 
question of fact. It has long been the law that all 
matters must be raised at the earliest moment or be 
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deemed waived. See Brown v. Allen, 344 U.S. 448, 
486, 503 (1953). Also see Dusseldorf v. Teets, 209 F. 
2d 764 at 767 (9th Cir.); Burrall v. Johnson, 134 F. 
2d 614. Also see Egan v. Teets, 251 F.2d 571 at 576. 


The exceptional circumstances which void the oper- 
ation of the general rule have all been matters where, 
by the very nature of the alleged denial of due 
process, or other jurisdictional defect in the proceed- 
ings, the defendant was without opportunity to raise 
the matter at an earlier time. Thus, in Mooney v. 
Holohan, 294 U.S. 102 (1934), according to the alle- - 
gations, the defendant had no knowledge of the al- 
leged knowing use of perjured testimony at the time 
of trial. Under these circumstances he could not raise 
the matter at the trial. Likewise, in Moore v. Demp- 
sey, 261 U.S. 886, at 888 (1922) [mob domination of 
the trial precluded the defendant from requesting 
delay or change of venue], the very nature of the 
denial was such as to prevent the defendant’s counsel 
from raising the matters at the proper time. Like- 
wise, all of the denial of counsel cases are exceptions 
to the general rule because, by the very nature of the 
denial of counsel, the defendant is denied the oppor- 
tunity to raise the constitutional question at issue. 


The present decision of the California Supreme 
Court is a simple application of these principles. In 
the present case no exceptional circumstances existed 
which would permit the applicant to collaterally at- 
tack the judgment. 


The fact of the record in the State court does not 
even hint at a lack of jurisdiction in the Superior 
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Court of Madera County over the offense committed 
by Carmen. The term ‘‘face of the record’’ as used 
in habeas corpus proceedings means the clerk’s tran- 
script of proceedings—the indictment, information, or 
other pleadings. See Hatton v. Hudspeth, 99 Fed.2d 
501 (10th Cir.). However, even if the “face of the 
record’’ be deemed to include the transcript of the 
proceedings of the trial, there is nothing in the tran- 
script which indicates a lack of jurisdiction in the 
Superior Court of Madera County. The facts, as set 
out in the reporter’s transcript—an exhibit is in this 
case—simply indicate that Carmen shot McSwain, an 
Indian, in the County of Madera at a place approxi- 
mately three miles from the town of North Fork near 
the McSwain residence. Inferentially, the record 
shows that Carmen was an Indian; that is, Carmen 
testified that he at one time attended an Indian 
school. There is nothing in the record that establishes 
that the crime occurred on land which was allotted to 
McSwain’s parents who were Indians and that the 
title was held in trust by the Federal Government. 
There is no indication that the crime occurred in such 
a location, and there is no evidence as to the nature 
of the title to the land on which the shooting oc- 
curred. Likewise, the only references direct and 
indirect to the status of the persons involved, the pe- 
titioner, Carmen, and his victim, McSwain, are merely 
references to the racial descent of those persons. ‘The 
record is absolutely void of any evidence showing or 
even hinting at the fact that these persons are *“‘un- 
emancipated’’ or ‘‘ward”’ or ‘‘tribal’’ Indians. 
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The question that Carmen now seeks to raise is 
dependent upon questions of fact which should have 
been determined by the jury. There is certainly no 
question that a Superior Court of the State of Cali- 
fornia has jurisdiction over a criminal prosecution 
for murder occurring within the county. When, as 
here, the subject matter is within the general juris- 
diction of the trial court, the claim of want of juris- 
diction by reason of the existence of exceptional or 
peculiar circumstances must be raised at the trial. 
It has even been held that if the defendant wishes to 
rely on the fact that the offense occurred outside the 
State, he must prove the fact as a matter of defense. 
In re Carmen, 43 Cal. 2d 851, 313 P.2d 817. See State 
v. Davis, 203 'N.C. 118, 164 8.E. 737 at 744, cert. den. 
287 U.S. 649; Lehman v. Sawyer, 106 Fla. 396, 143 So. 
310 at 318. 


Thus, the question as to whether Carmen and his 
victim were unemancipated tribal Indians and the 
question as to whether the crime occurred in the ‘‘In- 
dian country’’ are questions of fact which should have 
been raised in the trial court. These are matters of 
defense. That this is the rule adopted in California 
by the California Supreme Court is clear. Carmen’s 
failure to utilize the proper State procedure to raise 
the question precludes Carmen from raising the ques- 
tion on habeas corpus. 


Carmen’s failure to use the available remedy of 
raising the matter in the trial court may be deemed 
either a waiver of his right to raise the question or 
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may be deemed a failure to exhaust his State remedies 
within the meaning of 28 U.S.C. 2254. 


The United States Supreme Court in the case of 
Brown v. Allen, 344 U.S. 443 at 486-87, stated as fol- 
lows: 


Finally, federal courts may not grant habeas 
corpus for those convicted by the state except 
pursuant to § 2254... . We have interpreted 
§ 2254 as not requiring repetitious applications 
to state courts for collateral relief, p. 413, supra, 
but clearly the state’s procedure for relief must 
be employed in order to avoid the use of federal 
habeas corpus as a matter of procedural routine 
to review state criminal rulings. A failure to use 
a state’s available remedy, in the absence of some 
interference or incapacity, such as is referred to 
just above at notes 32 and 33, bars federal habeas 
corpus. The statute requires that the applicant 
exhaust available state remedies. To show that 
the time has passed for appeal is not enough to 
empower the Federal District Court to issue the 
writ. The judgment must be affirmed. 


Also see the similar language in the same case at 
page 503, which is as follows: 


‘‘ | Normally rights under the Federal Consti- 
tution may be waived at the trial, Adams v. 
United States ex rel. McCann, 317 U.S. 269, and 
may likewise be waived by failure to assert such 
errors on appeal. Compare Frank v. Mangum, 
237 U.S. 309, 348. When a State insists that a 
defendant be held to this choice of trial strategy 
and not be allowed to try a different tack on State 
habeas corpus, he may be deemed to have waived 
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his claim and thus have no right to assert on fed- 
eral habeas corpus... .”’ 


The District Court has not given proper considera- 
tion to the effect of Carmen’s failure to properly raise 
the question in the state courts. The District Court 
has not discussed the doctrine of the exhaustion of 
state remedies in this regard, nor has it adequately 
discussed the doctrine of waiver. 


a 


THE PETITIONER AND THE DECEASED WERE EMANCIPATED 
INDIANS, THEY WERE NOT INDIAN WARDS, AND THEY 
WERE NOT MEMBERS OF AN INDIAN TRIBE WITHIN THE 
MEANING OF STATUTES OR DECISIONS; THE DISTRICT 
COURT ERRED AS A MATTER OF FACT AND LAW IN DE- 
TERMINING THAT THIS PETITIONER WAS AN ‘‘INDIAN”’. 

There is no evidence in either the trial record or 
the record of proceedings on habeas corpus that Car- 
men and McSwain were Indians within the mean- 
ing of the Federal statutes and decisions. An Indian 
who has been emancipated in some manner as, for 
example, by severing tribal relations and taking on 
civilized habits are not Indians within the meaning of 

the Federal statutes. See 25 USC section 349; Lowe v. 

Umted States, 274 F. 47, 49 (murder); People v. 

Ketchum, 73 Cal. 635, 638-639 [15 P. 353]; State v. 

Bush, 195 Minn. 413 [263 N.W. 300, 302-303]; State 

v. Campbell, 53 Minn. 354 [55 N.W. 553, 554, 21 L. 

R.A. 169]; State v. Monroe, 83 Mont. 556 [274 

P. 840, 842-843] (manslaughter); People v. Inving- 
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stone (Sup. Ct., N.Y.), 123 Misc. 605 [205 N.Y.S. 888, 
894-895]; State v. Nimrod, 30 8.D, 239 [138 N.W. 377, 
378-379]; State v. Howard, 33 Wash. 250 [74 P. 382; 
384-385] (murder) ; see also Irvine v. District Court, 
125 Mont. 398 [239 P.2d 272, 275] (burglary) ; State 
v. Big Sheep, 75 Mont. 219 [243 P. 1067, 1070, 1071]. 


The District Court erred in determining that Car- 
men was an ‘Indian ward’’ or ‘“‘unemancipated In- 
dian’. The District Court erred in determining that 
the Mono Indians have a tribal organization within 
the contemplation of the statutes or decisions. The 
evidence in the California habeas corpus proceeding, 
the transcript of which proceeding was placed before 
the District Court pursuant to Brown v. Allen, 344 
US 443, establishes that the Mono Indians have no 
organization; they have no chiefs (Calif. H.C.R. 185: 
21; 105:20); they have no rules and regulations, and 
they impose no sanctions (Calif. H.C.R. 101:12-17; 
102-103:6). In fact, said Indians are less organized 
than any other racial group. 


There is evidence to substantiate the existence of 
certain customs followed by Mono Indians. How- 
ever, it is submitted that the evidence establishes that 
many of these customs are limited to the elderly In- 
dians. It is also submitted that said customs, such 
as gathering acorns, are not tribal in nature. They 
differ only slightly from similar customs of other 
racial groups which have no organizational feature. 


Tt is submitted that the finding of the District Court 
that Carmen had never severed tribal relations or be- 
come otherwise emancipated is not supported by the 
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evidence. Of course, this question turns on the mean- 
ing of the words ‘‘severed’’ and ‘‘emancipated’’. It 
is submitted that Carmen, according to the District 
Court’s findings, could no more emancipate himself 
or sever tribal relations than he could repudiate his 
descent. (Calif. H.C.R. 1381:6-15.) The evidence es- 
tablished that there were no sanctions for failure to 
attend what the state referee described as the main 
distinguishing tribal feature, the burial ceremony 
(e.g., 181:16-21). Perhaps a person in Carmen’s tribe 
could become emancipated by boycotting the funeral 
service where attendance was voluntary. It is sub- 
mitted, however, that attendance was only natural and 
the ceremony was not unlike the individualistic cere- 
monies of other racial groups. 


Neither Carmen nor his victim was ever controlled 
or supervised in any way by either an Indian organi- 
zation or by the Bureau of Indian Affairs. The rec- 
ord establishes that Carmen was partially educated 
in the State public schools (Calif. H.C.R. 129:18), 
was committed to a State hospital (Calif. H.C.R. 121: 
7), served in the U. 8. Army (Calif. H.C.R. 123:3), 
draws disability pay from the Bureau of Veterans 
Affairs (Calif. H.C.R. 137:21), voted (Calif. H.C.R. 
131-132), and was employed in various occupations 
In and around North Fork, Madera County (Calif. 
H.C.R. 132:16). He was subject to no restrictions on 
account of his race, legal or otherwise. (Calif. H.C.R. 
106-107.) He was free to do as he pleased within the 
limits of the law without interference by the ‘‘tribe’’. 
(Calif. H.C.R. 102.) He was thus emancipated within 
legal contemplation. 
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III. 


THE DISTRICT COURT ERRED IN DETERMINING THAT AN Al 
LOTMENT FROM THE PUBLIC DOMAIN IS NOT PART OF 
THE INDIAN COUNTRY. 


A. The phrase ‘‘the Indian titles to which have not been ex- 
tinguished’ has been used for 120 years to define the term 
‘Indian country’’. 


Section 1151, U.S.C. Title 18, defines Indian coun- 
try to include ‘‘all Indian allotments, Indian titles to 
which have not been extinguished’’. This specific ref- 
erence to ‘‘allotments’’ occurred for the first time in 
1948. 


The phrase which refers to the extinguishment of 
Indian title has a Congressional and judicial history 
extending back to 1834. (4 Stat. 729.)* In the re- 
port of Committee of Indian Affairs to the House of 
Representatives concerning 4 Stat. 729, we find the 
following commentary: 


‘Indian country ... will include all of the ter- 
ritory of the United States west of the Missis- 
sippi, not within Louisiana, Missouri, and Arkan- 
sas, and those portions east of that river, and not 
within the limits of any state, to which the Jn- 
dian title is not extinguished. The southern In- 
dians are not embraced within it. Most of them 


1This phrase also appears in the Northwest Ordinance of 1787, 
1 Stat. 51, as follows: 

For the prevention of crimes and injuries, the laws to be 
adopted or made shall have force in all parts of the district, 
and for the execution of process, criminal and civil, the 
governor shall make proper divisions thereof—and he shall 
proceed from time to time as circumstances may require, to lay 
out the parts of the district in which the Indian titles shall 
have been extinguished, into counties and townships. .. . 
[Emphasis added. ] 
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have agreed to emigrate. To all their lands, with 
exception to those of a part of a single tribe, the 
Indian title has been extinguished; and the states 
in which the Indians of that excepted tribe re- 
main, have extended their laws over them. 


‘This act is intended to apply to the whole 
Indian country, defined in the first section. On 
the west side of the Mississippi its limits can 
only be changed by a legislative act; on the east 
side of the river it will continue to embrace only 
those sections of the country not within any state 
to which the Indian title shall not be extinguished. 
The effect of the extinguishment of the Indian 
title to any portion of it, will be the exclusion of 
such portion from the Indian country. The lim- 
its of the Indian country will thus be rendered 
at all times obvious and certain.”’ 

House Report No. 474, 23d Cong., 1st Sess., Vol. 

IV, May 20, 1834. 


Likewise, numerous cases have had occasion to dis- 
cuss this phrase. For example, Bates v. Clark, 95 U.S. 
204, 209, discussing the definition of the Indian coun- 
try, states as follows: 


‘“*... The simple criterion is, that, as to all the 
lands thus described, it was Indian country when- 
ever the Indian title had not been extinguished, 
and they continued to be Indian country so long 
as the Indians had title to it, and no longer. As 
soon as they parted with the title, it ceased to be 
Indian country, without any further act of Con- 
gress, unless by the treaty by which the Indians 
parted with their title, or by some act of Con- 
gress a different rule was made applicable to the 
case ...”’ 
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For other examples of the judicial use of the phrase 
‘‘Indian title’’ see the following cases: 

Clairmont v. United States, 225 U.S. 551, 587, Ba 
parte Nowabbi, 61 Pac.2d 1190; Tooisgah v. Umted 
States, 185 Fed.2d 93, at 98. 


The phrase ‘‘Indian title’’ originally referred to 
land over which the Indian had uninterrupted use and 
occupancy. However, Donnelly v. United States, 228 
U.S. 243, held that the statutorily recognized reserva- 
tions constituted Indian country as well as did the 
land to which the Indians retained their original right 
of use and occupancy. 


The present meaning of the term ‘‘Indian title”’ 1s 
best stated in the case of United States v. Tillamooks, 
329 U.S. 40, at 52, footnote 50. This opinion states as 
follows: 


‘‘Other cases also draw no distinction between 
the original Indian title and a recognized Indian 
title. The Indian title as against the United 
States was merely a title in right to perpetual oc- 
cupancy of the land with the privilege of using it 
in such mode as they saw fit until such a right of 
occupation had been surrendered to the govern- 
ment. When Indian reservations were created, 
either by treaty or executive order, the Indians 
held the land by the same character of title, to 
wit, the right to possess and occupy the land for 
the use and purposes designated. Spaulding v. 
Chandler, 160 U.S. 394, 403 (1896). Of similar 
tenor is Connelly v. Balinger, 216 U.S. 84, 91 
(1910).”’ 


a1 


B. House Report 304, 80th Congress, indicates that Indian Allot- 
ments were included in the definition of Indian country on 
the basis of the decision in United States v. Pelican. 

In 1948 Indian allotments were included for the 
first time in the statutory definition of Indian country. 
In this definition Congress made a deliberate choice 
of the phrase ‘‘the Indian titles to which had not been 
extinguished.’’ By this phrase, Congress was refer- 
ring to allotments of land carved out of territory over 
which the Indians had uninterrupted use and occu- 
pancy and to allotments of land carved out of a statu- 
torily-recognized Indian reservation. 


This view finds convincing support in House Re- 
port No. 304, 80th Congress, page 492. That report at 
page 492 states that Indian allotments were included 
in the definition of Indian country on the authority of 
Umted States v. Pelican, 232 U.S. 442. The clause 
under discussion was intended to codify the Pelican 
rule, not extend tt. 


Thus, the inquiry turns upon a delineation of the 
rule in the Pelican case. That case determined that 
allotments made from lands which formerly comprised 
Indian country continue to be Indian country. That 
this is a correct statement of the holding can be dem- 
onstrated. First, the court at page 445 (232 US. 
442), states the question before it as follows: 

“The inquiry then, is whether, with respect to 
the part of the original reservation that is com- 
prised in the described allotment, the United 


States has lost the jurisdiction which it formerly 
mead,” 
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Answering this query, the court, at page 449, stated : 


“The lands which, prior to the allotment un- 
doubtedly formed part of the Indian country still 
retained during the trust period of distinctly 
Indian character .. .”’ (Emphasis supplied.) 


Cases which followed Pelican v. United States con- 
sistently interpreted that case as applying only where 
the allotment was carved out of the Indian reserva- 
tion or where the allotment was carved out of land 
over which the Indians had original use and occu- 
pancy. State v. Muskrat, 179 Minn. 180, 222 N.W. 
611. State v. Shepard, 239 Wis. 345, 300 N.W. 305 
[allotment of land not previously reservation, Peli- 
can distinguished not applicable]. 


Also see Tooisgah v. United States, 186 Fed.2d 93. 
In that case the court acknowledged the rational dis- 
tinction between allotted lands carved from the reser- 
vation ‘‘as in the Pelican case, ... and an allotment 
of lands Indian title to which had not been ex- 
tinguished before or subject to allotment.’’ (Empha- 
sis supplied.) 


The court continued by stating: 

“Tt is argued, with reason that with the ex- 
tinguishment of the Indian title to all lands in 
the reservation it no longer retained its Indian 
character, and therefore ceased to be Indian coun- 
try.”’ 

It should appear beyond dispute when the Congres- 
sional Report stated that it was codifying the rule in 
the Pelican case and when Congress deliberately se- 
lected the phrase ‘‘all Indian allotments, Indian titles 
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to which have not been extinguished’’ Congress in- 
tended to include within Indian country allotments 
from lands which comprised the statutorily-recog- 
nized Indian reservation and allotments from lands 
over which the Indians have had an uninterrupted 
use and occupancy. This phraseology shows a con- 
scious intent to exclude allotments out of the public 
domain generally. 


Indeed, had Congress meant something else it could 
easily have used another phrase such as ‘“‘while title 
is held in trust’’ or ‘‘while title is held subject to re- 
strictions’’. Instead, Congress has deliberately se- 
lected a phrase with a long legislative and judicial 
history including a specific history in reference to the 
decision in Pelican v. United States, 232 U.S. 442, 
which the statute purportedly codified. 


The allotment upon which the murder of Dan Mc- 
Swain occurred was part of a general public domain 
and not ‘‘Indian country’’ before allotment in trust 
to the Indian Maggie Jim and heirs. Any Indian title 
to this land which may have existed was extinguished 
long prior to the allotment. Thus, 18 U.S.C., §§ 1151, 
1152, and 1153, do not apply. 


C. The phrase ‘‘Indian titles to which have not been extin- 
guished’’ is a limitation of the phrase ‘‘all allotments’’. 


Section 1151, U.S.C. Title 18, defines Indian coun- 
try to include ‘‘all Indian allotments, the Indian titles 
to which have not been extinguished’’. It is clear that 
the phrase ‘‘Indian title” is a limitation and excep- 
tion to ‘‘all allotments’? otherwise the statute would 
simply have used the term ‘‘all allotments’’, 
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The phrase ‘‘the Indian titles which have not been 
extinguished”? has at least three possible meanings. 
First the phrase ‘‘Indian title’’ could possibly mean 
title in the individual Indian owner. This would 
hardly be a limitation on the phrase “‘all allotments’’. 
This interpretation also requires an unhistorical in- 
terpretation of the phrase ‘‘Indian title’’. 


Secondly, this phrase could possibly have been in- 
tended to mean ‘‘while title is held in trust for the 
Indians or while title is subject to restrictions’’. This, 
however, would not be a modification of the phrase 
‘ol] allotments’”’ since the land would cease to be an 
allotment when the title was given to the Indian in 
fee simple. 


The third possibility is that this phrase was in- 
tended to include within Indian country, all allotments 
from reservations and from land over which the In- 
dians have had an uninterrupted use and occupancy. 


By this construction public domain allotments are 
excluded from Indian country. This third possibility 
is the sense in which Congress and the courts have 
used the phrase ‘‘Indian title’’ for 120 years. 


It is significant to note the great weight attached 
by the Solicitor of the Interior Department to the 
absence of the modifying phrase ‘‘the Indian titles to 
which have not been extinguished’’ in interpreting 
which is now subdivision (a) of section 1151, U.S.C. 
Title 18. In this regard the Solicitor stated: 


“The probable judicial construction to the 
amendment would be that the amendment was 
intended to include within federal jurisdiction all 
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rights-of-way because of the previous jurisdiction 
over rights-of-way in Indian reservations. Prior 
to the passage of the amendment the courts had 
concluded that rights-of-way to which the Indian 
title had not been extinguished remain part of the 
reservation and within federal jurisdiction, 
whereas other rights-of-way to which such title 
had been extinguished was subject to state juris- 
diction. The court would presume that in view of 
this state of the law any amendment referring to 
rights-of-way generally would be intended to pro- 
vide a uniform rule. If only a statement of ex- 
isting law had been intended, the reference in the 
amendment would rather have been to rights-of- 
way to which the Indian title had not been ex- 
tinguished, or no mention of the subject would 
have been made at all.”” (Emphasis added.) 
(Memo. Solicitor Interior Department, July 3, 
1940.) 


See Cohen, Handbook of Federal Indian Law, 1942 
Hd., page 358. 


The proper definition of the phrase ‘‘the Indian 
titles to which have never been extinguished”’ is an 
important question in California as well as the rest 
of the states. There are two basic types of allotments, 
allotments from the public domain and allotments 
from Indian reservations. There are 905,037 acres of 
land allotted from public domain in the United States. 
There are 11,728,548 acres of land allotted from In- 
dian reservations in the United States. There are 
56,325 acres of land allotted from the public domain 
in California. There are 53,750 acres of land allotted 
from Indian reservations in California. House Re- 
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port 2503, 82nd Congress, Second Session, pages 67 
and 72. 


Certainly Congress did not intend to scatter islands 
of exclusive Federal jurisdiction throughout the na- 
tional forests and throughout a community such as 
North Fork, where the Indians live on their allot- 
ments in areas surrounded by non-Indians. 


Since the 1953 legislation there is no question as 
to California’s jurisdiction over crimes in the Indian 
country. However, Indian liquor legislation utilizes 
this same definition of ‘‘Indian country’’. Public Law 
277, 1953. That legislation, however, grants the In- 
dians local option in the Indian country. Thus, if an 
allotment from the public domain is Indian country, 
Maggie Jim’s heirs and others in a like position may 
exercise their option so as to permit sale of liquor on 
their allotments. 


Thus, in the Sierra National Forest where there 
are at least 18 allotments, the individual Indian own- 
ers could determine the particular brand of liquor reg- 
ulation applicable to their allotments. Some might 
permit on-sale liquor regulations, others might per- 
mit off-sale liquor regulations. The variations in 
liquor regulation could be as numerous as the indi- 
vidual allotments. 
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PVs 


THE FEDERAL STATUTES DO NOT WARRANT THE INTERPRE- 
TATION THAT THE FEDERAL GOVERNMENT HAS EXCLU- 
SIVE JURISDICTION OVER INDIAN COUNTRY. 

The federal statutes, 18 U.S.C. 1150-1153, and 3242, 
do not warrant the interpretation that exclusive ju- 
risdiction is vested in the federal courts. 


Section 1152 reads in part: 


“Except as otherwise expressly provided by 
law, the general laws of the United States as to 
punishment of offenses committed in any place 
within the sole and exclusive jurisdiction of the 
United States ... shall extend to the Indian coun- 
tvs, 


The words ‘‘sole and exclusive’”’ do not apply to the 
jurisdiction extended over the Indian country, but 
are only used in the description of the laws which are 
extended to it. In re Wilson, 140 U.S. 575, 578, Ea 
parte Nowabbi, 61 Pac.2d 1139 at 1150 (Okla.). Com- 
pare State v. McAlhaney, 220 N.C. 387, 17 S.E.2d 352. 


Likewise, secs. 1153 and 3242 provide that all In- 
dians committing designated offenses within Indian 
country “‘shall be tried in the same courts, and in the 
Same manner, as are all other persons committing any 
of the above crimes within the exclusive jurisdiction 
of the United States’’. 


These provisions are a mere direction that the sub- 
stantive and procedural laws which apply to certain 
erimes within the exclusive jurisdiction of the United 
States apply to the same crimes by Indians. The 
word *‘exclusive’’ is not a description of the jurisdic- 
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tion, but rather a description of the law to which the 
offenders are subject. See United States v. Kagama, 
118 U.S. 375 at 382. 


The federal government does not exercise a “‘terri- 
torial jurisdiction’? over Indian country. 


The nature of this ‘‘jurisdiction”’ is shown by the 
fact that the state has ‘‘sole jurisdiction’’ over certain 
crimes in the Indian country, excluding cessions and 
treaties. United States v. McBratney, 104 U.S. 621, 
Draper v. United States, 164 U.S. 240 [both cases hold 
that the state had sole jurisdiction of a crime commit- 
ted by a non-Indian against a non-Indian in the In- 
dian country]; New York v. Martin, 326 U.S. 496, 
People v. Pratt, 20 Cal.App.2d 618 [state has juris- 
diction over a crime committed by an emancipated 
Indian in Indian country]. 


See, also, Surplus Trading Co. v. Cook, 281 US. 
647, 650-651, which states that ‘“‘reservations are part 
of the state within which they lie and her laws, civil 
and criminal, have the same force therein as else- 
where within her limits, save that they can have only 
restricted application to the Indian wards”’. 


The historical background supports the conclusion 
that these statutes did not purport to grant exclusive 
jurisdiction to the federal courts. These statutes 
sought to prevent criminals from going unpunished. 
As is pointed out in United States v. Kagama, 118 
U.S. 375, at 382, 383, section 1153, Title 18, U.S.C. 
was enacted after the decision in In re Crow Dog, 
which held that the United States court had no juris- 
diction over a crime by an Indian since no statute cov- 
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ered that particular state of facts. The problem 
has been one of lack of prosecution, See H.R. Rep. 
No. 2704, 57th Congress, Ist Session, page 1, which 
complains of lax prosecution by the States. 


a 


V. 

THE FEDERAL GOVERNMENT AND THE STATE OF CALIFORNIA 
HAVE CONCURRENT JURISDICTION AS TO CERTAIN 
CRIMES COMMITTED IN ‘‘INDIAN COUNTRY”. 

Certain Indians are in an ambiguous status—they 
are both wards of the federal government and citizens 
of the state in which they reside. It will be noted that 
the statute extending federal jurisdiction over crimes 
by Indians against other Indians was expressly passed 
to prevent such crimes from going unpunished. (See 
Umted States v. Kagama, 118 U.S. 375, 382, 383.) 
There is nothing in these acts which precludes a state 
from exercising its criminal jurisdiction over the same 
criminal act. See United States v. McGowan, 302 
U.S. 535, which disclaims exclusive jurisdiction. Also, 
see Donnelly v. Umted States, 228 U.S. 248, which 
upholds federal jurisdiction against an argument that 
the state had exclusive jurisdiction. That case, how- 
ever, does not claim exclusive jurisdiction in the fed- 
eral courts. 


The Indian ward is subject to two jurisdictions; his 
act may be a crime in each jurisdiction. There are 
humerous situations where the identical act constitutes 
a federal and a state crime. An example of concur- 
rent criminal jurisdiction is the case where a harbor 
pilot is subject to criminal sanctions in both the 
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federal and state courts for his negligence. (People v. 
Welch, 36 N.E. 328, 141 N.Y. 266 (1894). See, gen- 
erally, note 16 A.L.R. 1231.) 


The mere fact that an act may be a crime under 
the federal law does not render the state law punish- 
ing the same act unconstitutional as an interference 
with a federal function. In re Diwon, 41 Cal.2d 576; 
California v. Zook, 336 U.S. 725, 733; Nelson v. Penn- 
sylvania, 350 U.S. 497. 


———— 


VI. 


THE DOCTRINE OF UNITED STATES v. KAGAMA IS OBSOLETE; 
THUS THERE IS A CONSTITUTIONAL BASIS FOR ONLY A 
LIMITED FEDERAL JURISDICTION OVER CALIFORNIA 
INDIANS; THE APPLICABLE STATUTES ARE UNCONSTITU- 
TIONAL AS INTERPRETED AND APPLIED BY THE DISTRICT 
COURT IN THE CIRCUMSTANCES OF THE PRESENT CASE. 


A. Congress does not possess constitutional power to pass a spe- 
cial penal law which applies to California Indians and which 
excludes application of state law. 


If the federal statutes, 18 U.S.C. 1151-1153, 3242 are 
interpreted as granting exclusive jurisdiction over the 
crime in this case to federal courts, they are uncon- 
stitutional. 


Although the federal government may have concur- 
rent power, it cannot assert exclusive power over a 
crime committed by a person of Indian descent, who 
is subject to no federal restrictions, who lives where 
he wishes, who is entitled to the full protection of 
California law, and where the crime is committed on 
land allotted to an Indian out of the national forest, 
over which California has never ceded jurisdiction. 


31 


There are two possible grounds for ousting the 
State of California from jurisdiction over the crime 
of murder. 


The first ground is that the federal government has 
exclusive territorial jurisdiction, e.g., a cession by 
the state or a military enclave. This is not such a 
case; California has never ceded jurisdiction over the 
land concerned in this case. 


The only other ground for excluding California 
from jurisdiction is that California, by exercising 
criminal jurisdiction, is interfering with a federal 
function. Federal power over Indians rests on pecu- 
liar historical circumstances which no longer exist. 


There are four possible sources of federal power 
over Indian affairs. These four are as follows: (1) 
the power to make treaties, Art. II, § 2, United States 
Constitution, (2) the power to regulate commerce 
“with the Indian tribes’’, Art. I, § 8, United States 
Constitution, (3) the power to regulate the use of 
federal property, Art. IV, § 3, (4) the power to pro- 
tect “‘wards’’ of the federal government. United 
States v. Kagama, 118 U.S. 375. Also see Williams v. 
HCC, ....... WES... , 79 S. Ct. 296, 3 L. ed. 2d 251. 


The treaty power has been the basis for many de- 
cisions concerning Indian affairs. However, there has 
never been a treaty between the federal government 
and any California tribe of Indians. 


The commerce power and the power to regulate use 
of government property have been the constitutional 
basis for the Indian liquor cases. For example, the 


32 


case of United States v. Nice, 341 U.S. 591, relies on 
the power of Congress to regulate commerce with the 
Indians, and Hallowell v. United States, 221 US. 317, 
relies on the power to regulate use of government 
property. Respondent does not question the power 
of the federal government to regulate liquor traffic 
with the Indians. These decisions are inapplicable 
to the present problem. 


The case of United States v. Kagama, 118 U.S. 375 
discusses the basis of federal power over Indians. 
That case considers the clause giving Congress power 
to regulate commerce with the Indians as a possible 
source of federal power to punish Indian crimes. It 
expressly rejects that possibility. 


The Kagama case bases federal power over crimes 
by Indians upon a wardship theory (118 U.S. at 383). 
In this regard the court stated as follows: 

‘“These Indian tribes are the wards of the na- 
tion. They are communities dependent on the 
United States. Dependent largely for their daily 
food. Dependent for their political rights. They 
owe no allegiance to the states, and receive from 
them no protection. Because of local ill feeling, 
the people of the states where they are found are 
often their deadliest enemies.”’ 


The statements made to support the Kagama de- 
cision are no longer true today. First, all Indians 
have been declared citizens of the United States. (4 43 
United States Stats. 253, 8 U.S.C. 604.) Further- 
more, Indians residing within the boundaries of Cali- 
fornia are citizens of the State of California and 
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entitled to the protection and privileges which flow 
from that status. (Anderson v. Mathews, 174 Cal. 
537 [right to vote]; Piper v. Big Pine School Dist., 
193 Cal. 664 [right of Indian to send children to near- 
est state school]; Acosta v. County of San Diego, 126 
Cal.App.2d 455; also note, 18 Ops. Cal. Atty. Gen. 88 
[right of reservation Indian to indigent relief, old age 
assistance and other welfare services]. (Calif. H.C.R. 
93, 65.) See “The Legal Status of the California 
Indian’, 14 Cal. Law Rev. 83 and 157.) 


“The Association on America Indian Affairs’’ chal- 
lenges the doctrine that Indians are under federal 
guardianship and challenges all power exercised un- 
der the ‘‘wardship’’ doctrine. It is contended that 
though Indians may receive special benefits under 
federal statutes, it does not automatically follow that 
they become subject to exclusive Congressional con- 
trol. See Felia Cohen, Indian Wardship—the twi- 
hight of amyth. The American Indian, Summer 1953. 


It is evident that there has been a gradual growth 
and development in the economic, social, and legal 
status of Indians in California from a dependent and 
depressed status in the 1850’s to the present full 
status of citizens and voters, with all the privileges 
which flow from that status. See Goodrich, “The 
Legal Status of the California Indians’’, 14 Cal. Law 
Rey. 83, 157. Also, see House Report 2503, 82nd Con- 
gress, 2nd Session. 


It has been the policy of both the federal and state 
governments to make the Indians economically self- 
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sufficient so that there will be no need for the Bureau 
of Indian Affairs. See House Report 2503, 82nd Con- 
gress, Second Session, pp. 1150-1151 for statistics on 
employment and education of California Indians. In- 
deed, the record indicates that Carmen and the other 
Indians in the North Fork area worked at various 
odd jobs, such as mining, logging, power line mainte- 
nance and as ranch hands. 


Rights and obligations have gradually been added 
to the Indian’s bundle of rights and obligations until 
today his rights are indistinguishable from those of 
any other citizen. Such an Indian is in fact no more 
a ‘‘ward’’ of the federal government than a non- 
Indian war veteran who may be entitled to term insur- 
ance, medical and other special benefits from the fed- 
eral government. Acosta v. County of San Diego, 
126 Cal.App.2d 456. 


Indians have the rights and protection of citizens 
and likewise they have the responsibilities of citizens. 
They have the responsibility of abiding by criminal 
statutes; failure to so abide subjects them to the same 
penalties to which other citizens are subject. 


Congress itself has recognized the change in the 
condition of the California Indian. It has expressly 
stated that California has jurisdiction over crimes by 
Indians in Indian country within the state. (Public 
Law 280, 1953.) 

Indeed, the assertion of exclusive federal power 
over the present crime in the present state of affairs 
stands on precarious constitutional grounds. 


39 


B. Assuming that Congress possesses constitutional power to 
enact a penal law which is applicable to California Indians, 
but not other California citizens, nevertheless, the statute as 
here applied is unreasonable. 


Lhe opinion of Perrin v. United States, 232 U.S. 
478 at 486, stated that the federal ‘‘power is incident 
only to the presence of the Indians and their status 
as wards of government, it must be conceded that it 
does not go beyond what is reasonably essential to 
their protection, .. . and must be founded upon some 
reasonable basis.’’ 


That opinion continues: 


‘,..A prohibition valid in the beginning doubt- 
less would become inoperative when, in the regu- 
lar course, the Indians were emancipated from 
federal guardianship and control, a different view 
would involve an unjustified encroachment upon a 
power obviously residing in a state.’’ 


In the present case there are two factors which 
when combined make the statute as applied unreason- 
able. Here we have a person who may live where he 
pleases. He does not live on a reservation. He is sub- 
ject to no control by an Indian commissioner (Calif. 
H.C.R. 65); subject to no control by the Marshal 
(Calif. H.C.R. 53:2, 65); subject to no control by the 
tribe. (Calif. H.C.R. 101-103, 131.) He is competent 
to contract. Defendant, in short, is subject to no 
restrictions on account of his race. He is an emanci- 
pated Indian. The relationship between Carmen and 
the federal government is based upon his racial de- 
scent only. 
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Also, the locale of the crime was an allotment from 
the public domain. The allotment was never a part 
of a reservation or Indian community. It is in fact 
surrounded by residences of non-Indians, as well as 
Indians (Calif. H.C.R. 133), the public domain, pri- 
vate holdings, and resorts. 


To apply a federal penal statute, to the exclusion 
of a state statute, to an offense committed by this 
emancipated Indian in this locale is unreasonable and 
thus unconstitutional. 


ET 


CONCLUSION. 
It is respectfully submitted that the judgment and 
order of the District Court be reversed. 


Dated, San Francisco, California, 
February 24, 1959. 


StanLEY Mosk, 
Attorney General of the State of California, 


CLARENCE A. LINN, 
Chief Assistant Attorney General of the State of California, 


ArRLO E. SMITH, 
Deputy Attorney General of the State of California, 


Attorneys for Appellant. 
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EXHIBITS OFFERED AND RECEIVED 


Transcript of proceedings in the Madera County 
Superior Court in the action entitled People v. 
Heeyaa Tom Carmen ...............c0cccceee R 91, R 99-100 


Reporter’s transcript of proceedings before referee 
appointed by the California Supreme Court in 
the habeas corpus action entitled In re Carmen R91, BR 99-100 


Report of referee appointed by the California 
Supreme Court in the habeas corpus action en- 
Medin re Carmen ..............cceccccccece R 100-101 


